I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: g
ALVI N A. G NGERI CH, ) Bankruptcy Case No. 95-50214
Cust om Constructi on, )
Coach House Garage Center, g
Debt or . )
) )
COACH HOUSE, | NC., )
)
Plaintiff, )
)
VS. ) Adversary Case No. 95-5114
)
ALVIN A. G NGERI CH, )
)
Def endant . )
OPI NI ON

Thi s matter havi ng cone before the Court for trial on a Conpl ai nt
to Determ ne Di scharge of Debtor; the Court, having heard sworn
t esti nony and argunment s of counsel and bei ng ot herwi se fully advised in
the prem ses, makes the following witten findings of fact and
concl usi ons of | aw pursuant to Rule 7052 of the Federal Rul es of
Bankr upt cy Procedure i n support of the decisionrenderedin open Court
on February 5, 1996.

Fi ndi ngs of Fact

The materi al facts concerning the rel ati onshi p between the parties
hereto and the incidents givingrisetothe debt in questionare not in
serious dispute and will be provided in summary fashi on bel ow.

The rel ati onshi p between the parties tothis adversary proceedi ng

began in July 1990, when the Debtor/Defendant, a



carpenter by trade, began working as a salesman for Plaintiff's
franchi se operationlocatedinEast Alton, Illinois. Initially, the
Debt or acted as an i ndependent contractor, but was | ater nade an
enpl oyee of Coach House, Inc., with his primary responsibilities being
t he | ocati on of prospective custoners for Coach House garages and t he
preparation of bids for potential purchasers. Inthe Summer of 1992,
t he Debtor entered negotiations withthe Plaintiff for purchase of the
East Alton franchi se operation. These negotiationsresultedinthe
execution of a franchise agreenent (Plaintiff's Exhibit 4) dated
Sept enber 21, 1992. Under this agreenent, the Debtor agreed to
pur chase t he East Al ton franchi se for the sumof $30, 000 pl us i nt er est
over a period of 5years to be paid at the approxi mate rate of $600 per
nmont h. As t he owner of the franchi se, the Debtor continued actingin
t he sane capacity as he had as an enpl oyee of Coach House, Inc.,
t oget her with the ot her responsibilities of owiing his own busi ness.
The course of dealing between the Debtor and the Plaintiff was
relatively sinpleinthat the Debtor woul d bid upon the buildingof a
garage for an individual and, upon acceptance of the bid by a
purchaser, the Debtor woul d arrange for a concrete sl ab to be poured
for the garage and woul d al so arrange for any ot her sub-contracti ng
wor k ot her than t he actual buil ding of the garage. Once the concrete
pad was pour ed, enpl oyees fromthe Plaintiff's hone base, | ocatedin
Arthur, Illinois, would arrive onthe site and construct the garage
frompre-fabricated mterialsinarelatively short period of tine.
The Debt or was responsi bl e for paying all sub- contractors, including

wor k done i n pouring the concrete pad, and t he Debt or was i nvoi ced by

2



Coach House, Inc. for the cost of the pre-fabricated garagewiththe
ful | amount of the invoice due within 30 days of the Debtor's recei pt
t her eof .

Fromt he peri od of Septenber 1992 t hr ough July 1994, when t he
franchi se agreenment between the parties was term nated, the evidence
i ndi cat ed t hat t he Debt or arranged for the constructi on of somewhere
bet ween 125 and 150 Coach House garages. The evi dence al so i ndi cat es
that the Debtor was paidinfull for all of these garage projects with
t he exception of one. 1In spite of the fact that the Debtor had
recei ved paynent fromall the purchasers for garages built, the
evi dence i ndi cates that, by July 1994, t he Debtor was i ndebted to t he
Plaintiff inthe approxi mate sumof $143, 375. 80 for i nvoi ces on gar ages
built that were never paid by the Debtor. As aresult of thisrather
| ar ge i ndebt edness, the Pl aintiff becane concerned, and t he Debt or was
visited by Plaintiff's general manager, James Yoder, in April 1994.
During this visit, M. Yoder requestedto reviewthe records of the
Debtor's franchi se operation as is called for in the franchise
agreenent, saidrequest being flatly denied by the Debtor. On May 18,
1994, Plaintiff causedits attorney, Sharon Buckler, to send the Debtor
aletter (Plaintiff's Exhibit 5) explainingthat the Debtor was in
default of the franchi se agreenent based upon vari ous paragr aphs of
t hat agreement giving the Debtor 60 days to cure all defaults,
including his failure to make avail abl e hi s books and records for
i nspection by agents of the Plaintiff. The May 18, 1994, letter al so
i ndi cat ed t hat t he Debt or shoul d di sconti nue taki ng orders for Coach

House garages until such tine as he was abl e to cure t he defaul ts under

3



hi s franchi se agreenent and pay for t he garages whi ch he woul d t hen be
ordering. Incontraventiontothe terns of the May 18, 1994, l|etter,
t he Debtor fail edto nake hi s books and records avai | abl e for revi ew by
the Plaintiff, cure the default balance on invoices due to the
Plaintiff inexcess of $140, 000, and cease taki ng orders for Coach
House garages. The evi dence indi cates that the Def endant continuedto
wite orders for Coach House garages t hrough July of 1994. As aresult
of the Debtor's failureto conply with the Plaintiff's request for
cure, aletter was sent tothe Debtor, on July 20, 1994 (Plaintiff's
Exhi bit 6), term nating his franchi se agreenent. Even though the
franchi se agreenent had term nated, the Debtor was still obligatedto
pay t he bal ance duetothe Plaintiff and was still obli gated under the
franchi se agreenent to submt an audit of his books and records tothe
Plaintiff upon closing of the franchise operation.

As a result of the Debtor's continued failure to performhis
duti es pursuant to the franchi se agreenent, the Plaintiff filed suit
agai nst t he Debt or i n Dougl as County, Illinois, latein 1994. During
t he di scovery process i nthe Dougl as County | awsuit, t he Def endant
failedtoturn over any of his books and records as requested by t he
Plaintiff. Asaresult, the State Court entered an Order conpel |l ing
Debtor to turn over the books and records. However, the Debtor never
conpliedwiththis order and, instead, filed for relief under Chapter
7 of the Bankruptcy Code in March 1995. The instant adversary
proceedi ng to determnm ne t he di scharge of the Debtor under both 11
U S.C 88523 and 727 was tinely filedinthis Court, and a f our - hour

trial was held on February 5, 1996.
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Intheinstant case, asinall cases concerning issues under 11
U.S.C. 88 523 and 727, the credibility of the witnesses and the
docunentary evi dence plays acritical roleinthe determ nation of the
i ssues by the Court. In consideringthe credibility of all of the
evidence in the instant case, the Court finds that the evidence
presented by the Plaintiff was credibleinthat it was presentedina
| ogical and forthright manner and there was nothing presented
by the Defendant show ng any serious discrepancy in any of the
Plaintiff's evidence. As for the evidence presented by the
Debt or/ Def endant inthe formof testinony, the Court finds that said
testi nony was not credi ble for many reasons.! | n determ ning the
credibility of the Debtor's testinony inthis case, the Court had the
opportunity to observe t he deneanor of the Debtor, his appearance, what
he saidinresponse to questions, the manner i n which he respondedto
guestions, and howhi s responses rel ated to t he ot her wi t nesses and
docunents inthe case. These factors, together with certai n conduct of
t he Debtor inthe course of this adversary proceedi ng, | ead t he Court
tofindthat the Debtor was not forthright inhis explanations about
hi s | oss of assets, inability to pay creditors, andfailureto keep
accur at e books and records fromwhi ch his financial condition coul d be
det erm ned. Although there were nunerous facets of the Debtor's
conduct whi ch caused the Court to find that he was an unreli abl e

wi t ness, the Court here cites tw exanpl es which caused it t he npst

The Defendant did not use or offer into evidence any
docunmentary exhibits other than those of the Plaintiff offered and
adm tted by the Court.



concern. As stated above, prior tofiling bankruptcy under Chapter 7
of the Bankruptcy Code, the Debtor was involved in a State Court
| awsui t against the Plaintiff whereinthe Plaintiff was seeking his
books and records i n an attenpt to determ ne why he had been unable to
pay the Plaintiff's debt inatinely manner andto determneif there
m ght be any assets fromwhi ch t he debt coul d be paid. The Court notes
that inthat State Court | awsuit t he Debtor never turned over his books
and records as requested by the Plaintiff, and failedto do so even
after the State Court had entered an Order conpelling hi mto submt to
Plaintiff's di scovery requests. All of thisinadditiontothe fact
t hat the Debtor had refusedto allowthe Plaintiff to reviewhis books
and records as called for inthe franchi se agreenent together with the
Debtor's failure to submt an audit as was al so required by the
agreenent. To conpound t he Debtor's refusal to turn over hi s books and
records, the Court notes inthe course of this adversary proceedi ng
t hat t he Debt or once again did not turn over books and records in
di scovery until he was ordered to do so by this Court. Even then, the
Debt or turned over i nconpl ete records gi ving only a weak expl anati on
for his failure. Further, the Court finds that the Debtor never
supplied tax returns requested by the Plaintiff for the years 1992
t hrough 1994 (Plaintiff's Exhibits 1, 2, and 3), and the only way t he
Plaintiff was able to obtain them was through a subpoena of the
Debt or' s account ant, who t hen was only abl e t o provi de unsi gned copi es
whi ch t he account ant purportedto betheonesfiledinthetax yearsin
guestion. Finally ontheissueof credibility, the Court finds that

the Plaintiff was successful ininpeachingcertaintestinony of the
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Debt or which the Court found telling on the issue of the Debtor's
character as a witness. The Debt or deducted certain costs of goods
sold fromhis incone in his 1992 t hrough 1994 taxes. When he was
deposed by the Plaintiff prior totrial inthis matter, the Def endant
adm tted that he had i ncl uded i n costs of goods sol d on his tax returns
t hose i nvoi ces whi ch had never beenpaidtothe Plaintiff. At trial,
t he Def endant sai d that his answer in the depositionwas incorrect and
t hat he had only deduct ed t hose suns whi ch he had actual | y pai d and not
al so those for which he was |iable. Inreview ng the tax returns,
submttedas Plaintiff's Exhibits 1, 2, and 3, the Court finds that the
Defendant’' s testinmony in his depositionistruly the accurate answer to
t he questi on rather than the answer that t he Def endant gave at tri al .
These i nconsi stenci es were further highlighted by the fact that, when
guesti oned about certain ot her expenses whi ch were deduct ed fromt he
Def endant's 1992 t hr ough 1994 tax returns, the Def endant was able to
gi ve no expl anati on what soever of what those expenses were. In
reviewi ngthetax returns, the Court i s unabl e to determ ne any f act ual
basi s to support Debtor's inclusion of those expenses. Al inall, the
Court finds that the Debt or has not presented hi nsel f as an honest,
forthright individual deserving of a discharge under 11 U S.C. § 727.

Concl usi ons of Law

Pursuant to 11 U.S.C. § 727(a)(3):

The court shall grant t he debtor a di scharge, unl ess -

(3) the debtor has conceal ed, destroyed,
nutilated, falsified, or failedto keep or preserve any
recorded i nformation, including books, docunents,
records, and papers, fromwhi ch the debtor's financi al
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condition or business transactions mght be

ascertai ned, unless such act or failure to act was

justified under all of the circunstances of the case;
To justify the denial of a discharge under 8 727(a)(3), the objecting
party nmust prove by a preponderance of the evi dence t he el enent s not ed

above. Gogan v. Garner, 498 U.S. 279 (1991). Once the objecting

party has overcone t hi s burden, the burden of persuasionthenshiftsto
t he debtor, who nust establish either that the debtor nmaintained
adequat e books and records or that his failureto keep adequat e books
and records was justifiedunder the circunstances of the particul ar

case. |InreEsposito, 44 B.R 817 (Bankr. S.D. N. Y. 1984); andlnre

&oblick, 93 B.R. 771 (Bankr. MD. Fla. 1988). Intheinstant case,
the Court finds that the Plaintiff has clearly shown t hat t he Def endant
fail ed to keep adequat e books and records fromwhi ch his financi al
condi tion coul d be ascertai ned. The Court bases this concl usion on
several facts. First of all, it is undisputedthat the Defendant is
i ndebted tothe Plaintiff inexcess of $140, 000 for unpai d i nvoi ces on
gar ages whi ch were built on Defendant's contracts. The evi dence al so
shows t hat t he Def endant was paid for thelion's share of the contracts
whi ch he entered into for the buildingof Plaintiff's garages. There
has been not hi ng suppli ed by t he Def endant inthe formof a book or a
record whi ch woul d explain this |oss of assets givingrise tothe
Debtor's failureto pay the Plaintiff's invoices when due. |n support
of this finding, the Court reiterates the facts poi nted out above in
connectionwiththe Plaintiff's attenpts to revi ewwhat books and
records t he Debt or was abl e to produce. The Plaintiff was requiredto

conduct extensive di scovery and request orders fromtwo di fferent
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Courts conpel | ing the turnover of records by t he Def endant before it
recei ved anything. Even then, the results were nmuch |ess than
adequate. Inanattenpt toshowthat his failure to keep and nai ntain
accurate records was justifiedinthe particul ar case, the Debtor
attenpts to argue t hat he was an unsophi sti cat ed busi nessnan and t hat
he si nply did not knowany better. Evidence presented by the Plaintiff
suggests that the Plaintiff supplied the Debtor with a very sinple
met hod of keeping track of hisincone and expenses i n connectionw th
this particul ar busi ness. This fact, together with the fact that the
Debt or had consi derable famliarity with this business evenprior to
his 1992 franchi se purchase, the Court finds that the Debtor's excuse
of bei ng a poor businessmanis insufficient tojustify the Debtor's
failure to act under the circunstances of this case. The Debtor al so
suggest ed t hat some of the records nay have been | ost i n a nove or that
sone may have been damaged by fl oodi ng i n hi s basenent. However, these
al | egati ons were supported by no other evidence and were nerely
suppositions of the Debtor, not soundly based in fact.

The sane principles which are applicable to the Plaintiff's
conpl aint under 8§ 727(a)(3) of the Code are also applicable to
Plaintiff's conplaint under § 727(a) (5), which states that the Court
shal | grant a discharge, unless:

(5) the debtor has failedto explainsatisfactorily,
bef ore det erm nati on of deni al of di scharge under this
par agr aph, any | oss of assets or deficiency of assets
to nmeet the debtor's liabilities;

As with 8 727(a)(3), once the objecting party has nmet its initial

burden of provingthat there has been aloss, the burdenthen shiftsto
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t he debtor to satisfactorily explainthis |oss. Goblick, _supra, at

775. Vague and i ndefi nite expl anati ons of | osses, such as "noni es were
spent” or "l oss t hrough ganbling,"™ w thout supporting docunents are

unacceptable. Baumv. Earl MIlikin, Inc., 359 F.2d 811 (7th Cir.

1966). The Court's findingthat the Debtor failedto keep adequate
books and records from which his financial condition could be
ascertainedinthiscasedirectlyrelatestothe matters rai sed by the
Plaintiff under 8§ 727(a)(5). The Plaintiff has proven, by a
pr eponder ance of the evi dence, that there has been al oss of assets in
that, during the period from1992 t hrough 1994, the Debtor built
sonewhere in the area of 125 to 150 garages under t he nane of Coach
House, I nc. The evidence further indicates that, inall but one of
t hese projects, the Debtor was paidinfull by the contract purchaser.
Yet, the Debt or was unabl e t o keep current and pay i nvoi ces as t hey
becane due fromthe Plaintiff such that a debt i n excess of $140, 000
accruedinlessthantwo years. As stated above, the Court has found
t hat t he Debt or has not provi ded adequat e books and records to expl ain
his financial condition, and it follows that the Debtor has not
provi ded adequat e i nf ormati on t o expl ai n why he was unabl e t o pay t he
i nvoi ces of the Plaintiff when he hinself had cl early been paid by
contract purchasers for the price of those invoices. This

cour se of conduct of the Debtor is deceptive, and that fact is further
i ndi cat ed by evi dence of the Plaintiff which shows that, near the end
of his franchi se operation, the Debtor was pai d vari ous deposits by
contract purchasers for garages to be built and, not only did the

Def endant fail to buildthe garages, but the Defendant fail edto do any
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wor k whi | e keepi ng the entire anpbunt of the deposit. Thus, not only
was t he Debt or paid for all costs he was bill ed, the Debtor was al so
pai d suns of noney where he had no costs at all.

The Debtor's attenpts at expl aining his |oss of assets to neet his
liabilities were not acceptabl e and di d not convi nce the Court that the
Debt or had i n any way accurately accounted for the consi derabl e anount
of nmoney whi ch fl owed t hrough hi s franchi se operati on from1992 unti |
1994. This failure on Debtor's part is highlighted by all of the
di screpanci es and unanswer ed questi ons surroundi ng the tax returns
filed by the Debtor in 1992, 1993, and 1994, such as hi s deduction for
costs of goods sold for which he never paid, his deductions for
busi ness property expenses for whi ch t he Debt or has no expl anati on, and
hi s deduction for nortgage i nterest on real estate whichthe Debtor now
cl ai rs he does not own.

Finally, the Court addresses the Plaintiff's clai mthat the Debtor
shoul d be deni ed a discharge pursuant to 11 U S.C
§ 727(a)(4) (A), which states that the Court shall grant a di scharge,
unl ess:

4) t he debt or knowi ngly and fraudul ently, in or
in connection with the case -

(A) made a fal se oath or account;
Here, as with 88 727(a)(3) and (a)(5), the burden of proof is uponthe
Pl ainti ff by a preponderance of the evidence to showthat the Def endant
made a f al se oat h or account i n his bankruptcy petition and schedul es.

See: Grogan, supra, at 279. Although single om ssions
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are general |y not sufficient tosupport objections to discharge under
8§ 727(a)(4)(A), a series of om ssions may create a pattern which
denonstrates a debtor' s reckl ess di sregard for the truth and fraudul ent

i ntent may be presumed fromthat pattern of behavior. Inre Cl awson,

119 B.R. 851 (Bankr. M D. Fla. 1990); Inre Phillips, 187 B.R 363

(Bankr. M D. Fla. 1995); andln re Sausser, 159 B. R. 352 (Bankr. M D.

Fla. 1993). In support of its allegations under § 727(a)(4)(A), the
Plaintiff has shown a series of om ssions fromthe Debtor's schedul es
whi ch, when al | consi dered together, | ead the Court tofindthat the
Debt or knowi ngly and fraudulently did make false oaths in his
bankr upt cy schedul es i n connection w th this bankruptcy case. Herethe
Debt or has shown that the Debtor engaged in a series of materi al
om ssi ons fromhi s schedul es and hi s statenent of financial affairs and
was careless in conpleting his petition papers in a nmanner which
i ndi cat es that t he Debt or that had a reckl ess disregard for the truth.
Additionally, the Debtor's responses to questions regarding his errors
wer e vague and i nef fectual in convincingthe Court that the om ssions
were nerely i mmterial and unintentional. The Plaintiff has shown,
whi | e t he Def endant owes t he | nt ernal Revenue Service back taxes for
t he years 1984, 1985, and 1986, the I nternal Revenue Service is not
schedul ed as acreditor. Additionally, the evidence showed that the
Def endant borrowed sone $30, 000 fromhi s father, sonme of whichis still
owed by t he Def endant. The Defendant's father was not |isted onthe
Debtor's schedules as acreditor. Further, Plaintiff has shown that
t he Debt or made substanti al charitable contributions to his church

during 1993 and 1994 amobunting to nearly $25, 000 which were not
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reveal ed on the Debtor's schedul es inany form The Debtor al sofailed
to schedul e any interest inreal estate on his bankruptcy schedul es
even t hough his 1994 tax return shows that he took a rather | arge
deduction for nortgage i nterest on real estate which he clai med an
interest oninthat year. The Debtor, inresponsetothis, testifies
t hat he has sol d this real estate on contract and, as such, does not
claimany interest init. However, this transactionis not noted on
hi s schedul es as it shoul d have been. Finally, in consideringthe
Plaintiff's evidence under 8§ 727(a)(4)(A), the Court notes that there
is alarge discrepancy between the i ncone cl ai med by t he Def endant i n
t he years 1992 t hr ough 1994 on hi s bankr upt cy schedul es and t hat whi ch
was cl ai med by t he Def endant on his tax returns. Fromthe evi dence
beforeit, the Court is unableto determne whichis accurate, thetax
returns or the bankruptcy schedules, or if either is accurate. As
such, the Court finds that, taken as a whole, the om ssions and
di screpanci es i nthe Debtor's bankruptcy schedul es | ead t he Court to
findthat the Debtor's di scharge shoul d al so be deni ed for the reason
t hat t he Debt or has knowi ngly and fraudul ently made f al se oat hs and
accounts in connection with his bankruptcy case.

Havi ng found t hat t he Debt or' s di schar ge shoul d be deni ed pur suant
to 88 727(a)(3), (a)(4) (A, and (a)(5), the Court need not address t he
Plaintiff's contention that its clai mshoul d be non-di schargeabl e
pursuant to 11 U. S. C. 8§ 523(a)(6) inthat saidissueis nmoot inthe
absence of a discharge being granted in the Debtor's favor

ENTERED: February 20 1996
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/'s/ GERALD D. FINES
United States Bankruptcy Judge



